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party failing to comply with such 
order; and 

(5) Permit the requesting party to in-
troduce secondary evidence concerning 
the information sought. 

(d) If a party fails to prosecute an ac-
tion under this part commenced by 
service of a notice of hearing, the 
Judge may dismiss the action. 

(e) If a respondent who has requested 
a hearing pursuant to 28 CFR 76.4, and 
who has been served with a Notice of a 
Hearing under 28 CFR 76.6, fails to ap-
pear at the hearing, absent good cause 
shown by the respondent, the Judge 
may issue an initial decision imposing 
a penalty. 

(f) The Judge may refuse to consider 
any motion, request, response, brief or 
other document which is not filed in a 
timely fashion. 

§ 76.27 The hearing and burden of 
proof. 

(a) The Judge shall conduct a hearing 
on the record in order to determine 
whether the respondent is liable for a 
civil penalty under 28 CFR 76.3 and, if 
so, the appropriate amount of any such 
civil penalty, considering the income 
and net assets of the respondent. 

(b) The United States Attorney shall 
prove respondent’s liability and appro-
priateness of the amount of the penalty 
by a preponderance of the evidence. 

(c) The respondent shall prove any af-
firmative defenses by a preponderance 
of the evidence. 

(d) The hearing shall be open to the 
public unless otherwise closed by the 
Judge for good cause shown. 

§ 76.28 Location of hearing. 
The hearing shall be held in the judi-

cial district of the United States Attor-
ney’s Office having jurisdiction over 
the matter. 

§ 76.29 Witnesses. 
(a) Except as provided in paragraph 

(b) of this section, testimony at the 
hearing shall be given orally by wit-
nesses under oath or affirmation. 

(b) At the discretion of the Judge and 
to the extent otherwise permitted by 
law, testimony may be admitted in the 
form of a written statement or deposi-
tion. Any such written statement must 
be provided to all other parties, along 

with the last known address of such 
witness, in a manner which allows suf-
ficient time for other parties to sub-
poena, if necessary, such witness for 
cross-examination at the hearing. 
Prior written statements of witnesses 
proposed to testify at the hearing and 
deposition transcripts shall be ex-
changed as provided in 28 CFR 76.22. 

(c) The Judge shall exercise reason-
able control over the mode and order of 
interrogating witnesses and presenting 
evidence so as to: 

(1) Make the interrogation and pres-
entation effective for the ascertain-
ment of the truth; 

(2) Avoid needless consumption of 
time; and 

(3) Protect witnesses from harass-
ment or undue embarrassment. 

(d) The Judge shall permit the par-
ties to conduct such cross-examination 
as may be required for a full and true 
disclosure of the facts. 

(e) At the discretion of the Judge, a 
witness may be cross-examined on mat-
ters relevant to the proceeding without 
regard to the scope of his or her direct 
examination. 

(f) Upon motion of any party, the 
Judge shall order witnesses excluded so 
that they cannot hear the testimony of 
other witnesses. This part does not au-
thorize exclusion of the following: 

(1) The respondent; 
(2) An individual whose presence is 

shown by a party to be essential to the 
presentation of its case. 

§ 76.30 Evidence. 

(a) The Judge shall determine the ad-
missibility of evidence. 

(b) Except as provided in this part, 
the Judge shall not be bound by the 
Federal Rules of Evidence. However, 
the Judge may apply the Federal Rules 
of Evidence where appropriate, e.g., to 
exclude unreliable evidence. 

(c) The Judge shall exclude irrele-
vant and immaterial evidence. 

(d) Although relevant, evidence may 
be excluded if its probative value is 
substantially outweighed by the danger 
of unfair prejudice, confusion of the 
issues, or by considerations of undue 
delay or needless presentation of cumu-
lative evidence. 
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